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FAC fails to state a claim upon which relief can be granted pursuant to Ariz. R. Civ. P. 

12(b)(6). Further, the FAC does not allege a legally cognizable violation of Arizona’s open 

meeting law and so fails to state a claim upon which relief can be granted pursuant to Ariz. 

R. Civ. P. 12(b)(6) as to defendant Yavapai County. This Motion is supported by the 

following Memorandum of Points and Authorities. 

Memorandum of Points and Authorities 

“When adjudicating a Rule 12(b)(6) motion to dismiss, Arizona courts look only to the 

pleading itself and consider the well-pled factual allegations contained therein.” Cullen v. 

Auto-Owners Ins. Co., 218 Ariz. 417, 419, ¶ 7 (2008) (citations omitted).  “Courts must also 

assume the truth of the well-pled factual allegations and indulge all reasonable inferences 

therefrom.” Id. (citations omitted).  “A complaint's exhibits, or public records regarding 

matters referenced in a complaint, are not ‘outside the pleading,’ and courts may consider 

such documents without converting a Rule 12(b)(6) motion into a summary judgment 

motion.” Coleman v. City of Mesa, 230 Ariz. 352, 356, ¶ 9 (2012) (citations omitted). 

I. Background 

Plaintiffs are two corporate entities that purport to “represent” the interests of 

homeowners. (FAC ¶¶ 1, 2.) The FAC only makes one claim against the County: that the 

County’s Board of Supervisors (“Board”) allegedly failed to comply with Arizona’s open 

meeting law because its February 19, 2020 amended agenda (“Agenda”) did not specifically 

list the possibility that a lawsuit would be settled. (FAC ¶¶ 24–25, 33–34.) As a result of that 

alleged deficiency, the FAC requests that the corresponding meeting be declared null and 
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void and that the settlement agreement approved at that meeting be declared null and void. 

(FAC Prayer A, B.) A copy of the Agenda is attached to this Motion as Exhibit 1. Exhibit 1 

is a “public record[] regarding matters referenced in a complaint” and thus does not convert 

this Motion into a motion for summary judgment. Coleman, 230 Ariz. at 356, ¶ 9.   

The Arizona open meeting law requires public entity agendas to “list the specific 

matters to be discussed, considered or decided at the meeting.” A.R.S. § 38-431.02(H). “The 

public body may discuss, consider or make decisions only on matters listed on the agenda and 

other matters related thereto.” Id. “Notwithstanding the other provisions of [§ 38-431.02], 

notice of executive sessions shall be required to include only a general description of the 

matters to be considered.” A.R.S. § 38-431.02(I). 

The Agenda describes an “executive session pursuant to A.R.S. §38-431.03(A)(3) and 

(A)(4) for legal advice, consultation and discussion regarding claims and lawsuits.” (Exhibit 

1.) Those statutes authorize executive sessions for “[d]iscussion or consultation for legal 

advice with the attorney or attorneys of the public body,” A.R.S. § 38-431.03(A)(3), and for 

“[d]iscussion or consultation with the attorneys of the public body in order to consider its 

position and instruct its attorneys regarding the public body's position regarding contracts that 

are the subject of negotiations, in pending or contemplated litigation or in settlement 

discussions conducted in order to avoid or resolve litigation,” A.R.S. 38-431.03(A)(4) 

(emphasis added). 

After the executive session, the Agenda describes an executive session follow-up 

action: “Consider such action as may be required regarding the following claim and/or 
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lawsuit: Global Community Communications Alliance v. Yavapai County 

V1300CV201980189.” (Exhibit 1.) 

II. Argument 

A. Plaintiffs lack standing to bring the FAC. 

“To gain standing to bring an action, a plaintiff must allege a distinct and palpable 

injury.” Sears v. Hull, 192 Ariz. 65, 69, ¶ 16 (1998) (citing Warth v. Seldin, 422 U.S. 490, 

501 (1975)).  “An allegation of generalized harm that is shared alike by all or a large class of 

citizens generally is not sufficient to confer standing.” Id. (citing Warth, 422 U.S. at 499).  In 

general, a litigant may not assert the rights of others to gain standing.  Bennett v. Brownlow, 

211 Ariz. 193, 196, ¶ 17 (2005) (“To establish standing, we require that petitioners show a 

particularized injury to themselves.” (citations omitted)). 

As noted, Plaintiffs are two corporate entities that purport to “represent” the interests 

of homeowners. (FAC ¶¶ 1, 2.) The FAC makes no allegations that they were harmed in any 

way or were “affected by an alleged violation” of the open meeting law. A.R.S. § 38-

431.07(A).  The FAC does not allege that Plaintiffs are taxpayers in Yavapai County. See 

Welch v. Cochise County Board of Supervisors, 250 Ariz. 186, ___, ¶ 12 (App. 2020) (review 

granted April 13, 2021). Even if the homeowners who Plaintiffs “represent” were taxpayers, 

suffered harm or were affected by an alleged open meeting law violation, none of which the 

FAC alleges, those homeowners are not parties to this case.  

Accordingly, the FAC does not allege sufficient facts to confer standing on Plaintiffs. 

The Court therefore lacks subject matter jurisdiction pursuant to Ariz. R. Civ. P. 12(b)(1) and 
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the FAC fails to state a claim upon which relief can be granted pursuant to Ariz. R. Civ. P. 

12(b)(6). 

B. The FAC does not allege a legally cognizable violation of Arizona’s open meeting 

law. 

 

As a matter of law, the Agenda satisfied all statutory requirements to give notice of the 

specific matters to be discussed, considered or decided at the meeting.  The open meeting law 

allows for action to be taken concerning items listed on the agenda, and other related matters. 

There is no legal requirement that all possible discussions or all possible actions in relation 

to the matter be listed on the agenda. The legal requirement is that the specific matter to be 

discussed or acted upon be listed. In this case, it was.  

The first sentence of the Agenda states that “ALL ITEMS LISTED [on the Agenda] 

ARE POTENTIAL ACTION ITEMS UNLESS OTHERWISE NOTED.” The executive 

session follow-up action stated the full name of the Global Community Communications 

Alliance v. Yavapai County case at issue, including its case number. The precise lawsuit listed 

on the agenda is the specific matter discussed, considered or decided by the Board. The 

inclusion of the case name and case number on the agenda satisfies the open meeting law. 

The agenda also described that the Board could take “such action as may be required,” which 

naturally includes settling the lawsuit.  

“The case law in Arizona establishes the authority of the Board of Supervisors to 

control litigation.” Cochise Cty. ex rel. Riley v. Bd. of Sup'rs of Cochise Cty., 7 Ariz. App. 

571, 575 (1968). That power rests exclusively with the Board and there is no requirement that 

the Board confer with members of the public before making a decision to resolve pending 
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litigation.  The Board must only list the matter on an agenda and take action at a public 

meeting. Therefore, the Agenda’s notice that the Board could take “such action as may be 

required” regarding a specific lawsuit necessarily included notice that the Board could settle 

the litigation in its role controlling that litigation.  

The open meeting law also expressly allows the Board to take action on matters related 

to an item appearing on an agenda. A.R.S. § 38-431.02(H). In such a circumstance, the 

potential actions or discussions about the matters related to the item on the agenda could not 

appear on the agenda. That statutory possibility contradicts Plaintiffs’ position that each 

possible action must be listed because the open meeting law does not even require every 

matter to be listed.  

Moreover, the executive session to which the follow-up action corresponded was 

pursuant, in part, to A.R.S. § 38-431.03(A)(4). That citation reasonably indicated that there 

was the possibility of “settlement discussions conducted in order to avoid or resolve 

litigation.” The executive session follow-up item, combined with the remainder of the 

Agenda, fully complied with the open meeting law. Even if it did not due to an alleged 

technical deficiency, it substantially complied with all applicable requirements. Welch, 250 

Ariz. at  ___, ¶ 23 (App. 2020) (“A mere technical violation of open-meeting laws is 

insufficient to invalidate a public body's actions, however. Actions taken in substantial 

compliance with open-meeting laws are therefore valid.” (citations omitted)).  

There is no requirement for the Board or any public body to further clarify the self-

evident point that an action “as may be required” by litigation could include settling that 
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litigation. It would be impracticable to list every conceivable action that the Board could need 

to take during active litigation. A requirement to do so would make it impossible for the Board 

to take any action which has more than one potential solution. Further, such a requirement 

would be more confusing than helpful to the public’s understanding of the possible actions. 

See Thurston v. City of Phoenix, 157 Ariz. 343, 344–45 (App. 1988) (holding that notice was 

insufficient where city described two potential proposals in its agenda but adopted a third 

proposal and noting “the notice given was, at best, confusing and may have actually been 

misleading.”).  Such a requirement would also potentially require the Board to decide, outside 

of a public meeting, the details of the settlement or action that may be required before placing 

it on an agenda, which would encourage precisely the type of non-public action that the open 

meeting law is meant to prevent. 

Further, it would be bad public policy to interpret the open meeting to require the 

Board to post an agenda with the precise nuances of a potential settlement before the 

corresponding meeting.  Such an agenda could undermine the Board’s ability to settle a case 

without “tipping its hand” through a detailed agenda item.  

Finally, the FAC requests judgment “[d]eclaring that the February 19, 2020 Board of 

Supervisors Meeting was conducted in violation of the Arizona Open Meeting Law, and that 

as a result, any purported action taken at such meeting is null and void.” (FAC Prayer A.) 

Even if the alleged deficiencies identified in the FAC rendered the specific settlement 

agreement null and void, they have nothing to do with the remainder of the Agenda. There is 

no basis whatsoever to declare that the entire meeting was null and void. See Op. Ariz. Att’y 
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Gen I08-001, 2008 WL 733185, at *3 (“When a public body violates the OML by discussing, 

proposing, or taking legal action on a matter not properly noticed on the agenda, that violation 

does not nullify all other legal action taken at the meeting when the violation has no 

demonstrated prejudicial effect on the complaining parties.”).  

III. Conclusion  

Plaintiffs lack standing to bring this action. Therefore, the Court lacks subject matter 

jurisdiction pursuant to Ariz. R. Civ. P. 12(b)(1) and the FAC fails to state a claim upon which 

relief can be granted pursuant to Ariz. R. Civ. P. 12(b)(6). For that reason, the FAC should 

be dismissed. 

Further, the Agenda gave adequate notice of the specific matter to be discussed, 

considered or decided by the Board   at its February 19, 2020 meeting.  Accordingly, the 

County and Board fully complied with all applicable statutory requirements. Count Two of 

the FAC should be dismissed and the Court should not invalidate the Board’s actions or the 

underlying settlement agreement. As no further claims remain against the County, the County 

should be dismissed from this case.  

RESPECTFULLY SUBMITTED this 28th day of May, 2021 

      Sheila Polk 

      YAVAPAI COUNTY ATTORNEY 

 

By: /s/ Benjamin D. Kreutzberg          . 

      Thomas M. Stoxen 

      Martin J. Brennan 

      Benjamin D. Kreutzberg 

            Deputy County Attorneys 
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COPY of the foregoing electronically served 

this 28th day of May, 2021, to: 

 

Scott L. Claus 

Vail C. Cloar 

Holly M. Zoe 

Attorneys for Plaintiffs 

 

COURTESY COPY of the foregoing emailed 

this 28th day of May, 2021, to: 

 

Anthony M. Misseldine 

Attorney for Global Community Communications Alliance 

 

By: /s/ Melinda Scocozza 
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